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conduct a deposition based on good
cause shown.

(2) Depositions may be taken by oral
examination or upon written interrog-
atories before any person having power
to administer oaths.

(3) The parties may stipulate in writ-
ing or the Administrative Law Judge
may upon motion order that a deposi-
tion be taken by telephone or other re-
mote electronic means.

(4) If a subpoena duces tecum is to be
served on the person to be examined,
the designation of the materials to be
produced as set forth in the subpoena
shall be attached to, or included in, the
notice.

(5) If the deposition is to be recorded
by videotape or audiotape, the notice
shall specify the method of recording.

(b) Application. Any party desiring to
take the deposition of a witness must
indicate to the witness and all other
parties the time when, the place where,
and the name and post office address of
the person before whom the deposition
is to be taken; the name and address of
each witness; and the subject matter
concerning which each such witness is
expected to testify.

(c) Notice. A party desiring to take a
deposition must give notice to the wit-
ness and all other parties. Notice must
be in writing. Notice of the deposition
must be given not less than 20 days
from when the deposition is to be
taken if the deposition is to be held
within the continental United States
and not less than 30 days from when
the deposition is to be taken if the dep-
osition is to be held elsewhere, unless a
shorter time is agreed to by the parties
or by leave of the Assistant Adminis-
trator or Administrative Law Judge by
motion for good cause shown.

(d) Depositions upon written questions.
Within 14 days after the notice and
written questions are served, a party
may serve cross-questions upon all
other parties. Within 7 days after being
served with cross-questions, a party
may serve redirect questions upon all
other parties. Within 7 days after being
served with redirect questions, a party
may serve recross questions upon all
other parties. The Assistant Adminis-
trator or Administrative Law Judge
may enlarge or shorten the time for
cause shown.
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(e) Taking and receiving in evidence.
Each witness testifying upon deposi-
tion must be sworn, and any other
party must be given the right to cross-
examine. The questions propounded
and the answers to them, together with
all objections made, must be reduced
to writing; read by or to, and sub-
scribed by the witness; and certified by
the person administering the oath. The
person who took the deposition must
seal the deposition transcript in an en-
velope and file it in accordance with
§386.7. Subject to objections to the
questions and answers as were noted at
the time of taking the deposition and
which would have been valid if the wit-
ness were personally present and testi-
fying, the deposition may be read and
offered in evidence by the party taking
it as against any party who was
present or represented at the taking of
the deposition or who had due notice of
it.

(f) Witness Limit. No party may seek
deposition testimony of more than five
witnesses without leave of the Agency
decisionmaker for good cause shown.
Individual depositions are not to ex-
ceed 8 hours for any one witness.

(g) Motion to terminate or limit exam-
ination. During the taking of a deposi-
tion, a party or deponent may request
suspension of the deposition on
grounds of bad faith in the conduct of
the examination, oppression of a depo-
nent or party or improper questions
propounded. The deposition will then
be adjourned. The objecting party or
deponent must, however, immediately
move for a ruling on his or her objec-
tions to the deposition conduct or pro-
ceedings before the Assistant Adminis-
trator or Administrative Law Judge,
who then may limit the scope or man-
ner of the taking of the deposition.

[70 FR 28484, May 18, 2005]

§386.47 Use of deposition at hearings.

(a) Generally. At the hearing, any
part or all of a deposition, so far as ad-
missible under the rules of evidence,
may be used against any party who was
present or represented at the taking of
the deposition or who had due notice
thereof in accordance with any one of
the following provisions:
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(1) Any deposition may be used by
any party for the purpose of contra-
dicting or impeaching the testimony of
the deponent as a witness.

(2) The deposition of expert wit-
nesses, particularly the deposition of
physicians, may be used by any party
for any purpose, unless the Assistant
Administrator or administrative law
judge rules that such use would be un-
fair or a violation of due process.

(3) The deposition of a party or of
anyone who at the time of taking the
deposition was an officer, director, or
duly authorized agent of a public or
private organization, partnership, or
association which is a party, may be
used by any other party for any pur-
pose.

(4) The deposition of a witness,
whether or not a party, may be used by
any party for any purpose if the pre-
siding officer finds:

(i) That the witness is dead; or

(ii) That the witness is out of the
United States or more than 100 miles
from the place of hearing unless it ap-
pears that the absence of the witness
was procured by the party offering the
deposition; or

(iii) That the witness is unable to at-
tend to testify because of age, sickness,
infirmity, or imprisonment; or

(iv) That the party offering the depo-
sition has been unable to procure the
attendance of the witness by subpoena;
or

(v) Upon application and notice, that
such exceptional circumstances exist
as to make it desirable, in the interest
of justice and with due regard to the
importance of presenting the testi-
mony of witnesses orally in open hear-
ing, to allow the deposition to be used.

(5) If only part of a deposition is of-
fered in evidence by a party, any other
party may require him or her to intro-
duce all of it which is relevant to the
part introduced, and any party may in-
troduce any other parts.

(b) Objections to admissibility. Except
as provided in this paragraph, objec-
tion may be made at the hearing to re-
ceiving in evidence any deposition or
part thereof for any reason which
would require the exclusion of the evi-
dence if the witness were then present
and testifying.

49 CFR Ch. lll (10-1-06 Edition)

(1) Objections to the competency of a
witness or to the competency, rel-
evancy or materiality of testimony are
not waived by failure to make them be-
fore or during the taking of the deposi-
tion, unless the ground of the objection
is one which might have been obviated
or removed if presented at that time.

(2) Errors and irregularities occur-
ring at the oral examination in the
manner of taking the deposition, in the
form of the questions or answers, in
the oath or affirmation, or in the con-
duct of parties and errors of any kind
which might be obviated, removed, or
cured if promptly presented, are waived
unless reasonable objection thereto is
made at the taking of the deposition.

(3) Objections to the form or written
interrogatories are waived unless
served in writing upon the party pro-
pounding them.

(c) Effect of taking using depositions. A
party shall not be deemed to make a
person his or her own witness for any
purpose by taking his or her deposi-
tion. The introduction in evidence of
the deposition or any part thereof for
any purpose other than that of contra-
dicting or impeaching the deponent
makes the deponent the witness of the
party introducing the deposition, but
this shall not apply to the use by any
other party of a deposition as described
in paragraph (a)(2) of this section. At
the hearing, any party may rebut any
relevant evidence contained in a depo-
sition whether introduced by him or
her or by any other party.

§386.48 Medical records and physi-
cians’ reports.

In cases involving the physical quali-
fications of drivers, copies of all physi-
cians’ reports, test results, and other
medical records that a party intends to
rely upon shall be served on all other
parties at least 30 days prior to the
date set for a hearing. HExcept as
waived by the Director, Office of Truck
and Bus Standards and Operations, re-
ports, test results and medical records
not served under this rule shall be ex-
cluded from evidence at any hearing.

[60 FR 40306, Oct. 2, 1985, as amended at 53 FR
2036, Jan. 26, 1988; 65 FR 7756, Feb. 16, 2000]
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